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Safe Harbour - Practical insights for SME directors and advisors

What is Safe Harbour?
The Safe Harbour law reforms were introduced in September 2017. They have 
proven to be a useful restructuring tool that, in the right circumstances, lead 
to a ‘better outcome’ for companies in financial distress, including SMEs. 

The aim of Safe Harbour is to encourage directors to turnaround a company in 
financial difficulty by protecting them from being held personally liable for the 
company’s insolvent trading. Directors are now encouraged to explore all viable 
restructuring options for the company, rather than immediately appointing an 
insolvency practitioner as an Administrator or Liquidator.
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dVT Group’s opinion on Safe Harbour

What are the critical factors for success in Safe Harbour?

When implemented correctly, Safe Harbour provides directors with additional time to seek professional advice and consider all viable options. It is this 
additional time that avoids the requirement for the immediate appointment of an Administrator or Liquidator, increases the prospects of a successful 
turnaround of the company and often provides a better outcome for all stakeholders including employees, shareholders, directors and creditors.

A core business that is profitable, or that can be made 
profitable

Access to sufficient resources to fund the Safe Harbour 
process

Maintain good accounting records

Sound corporate governance 

Tax reporting obligations are current (or can be quickly 
made current)

All employee entitlements are paid (or can be quickly paid)
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When does Safe Harbour start and stop?

Safe Harbour starts: 

•     When the director begins to suspect the company is (or may become) insolvent; and

•      When the director starts to develop a plan for restructuring the company that is reasonably likely to lead to a ‘better outcome’ for the     

company.

Safe Harbour ends at the earliest of the following times: 

• When the director fails to take steps to implement the plan to restructure the company within a reasonable period of development 

of the plan; 

• When the director ceases to take any course of action under the plan; 

• When the course of action under the plan ceases to be reasonably likely to lead to a ‘better outcome’ for the company; 

• An insolvency practitioner is appointed to the company.
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The aim of Safe Harbour is to provide a ‘better outcome’ for the company

What course of action leads to a ‘better outcome’?

A ‘better outcome’ is an outcome that is better for the company than the ‘immediate’ appointment of an Administrator or Liquidator to the company. 

This test requires a comparison of the estimated return to creditors under an ‘immediate’ insolvency appointment versus the estimated return under 
the director’s proposed plan, and in the event that the plan proves unsuccessful, the estimated return under a ‘later’ insolvency. 

The Safe Harbour law specifies the following factors in determining whether a course of action is reasonably likely to lead to a ‘better outcome’. That 
is, whether the director is: 

• Obtaining advice from an appropriately qualified entity (such as dVT Group) who 
has been given sufficient information to give appropriate advice

• Developing and then implementing a plan for restructuring the company to improve 
its financial position

• Properly informing himself or herself of the company’s financial position

• Taking appropriate steps to prevent misconduct by officers and employees of the 
company that could adversely impact the company’s ability to pay all of its debts

• Taking appropriate steps to ensure the company is keeping appropriate financial 
records consistent with the size and nature of the company
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What is best practice for Safe Harbour? 

Important conditions that must be satisfied to qualify for Safe Harbour 

For directors to be able to rely on the Safe Harbour provisions, in our experience best practice requires:

The following conditions must be met at all times to qualify for Safe Harbour:

• The director’s close attention to each of the ‘better outcome’ courses of action listed on page 4 
• Obtaining advice from an appropriately qualified entity, such as dVT Group 
• Comprehensive and accurate documentation of:

•  That the conditions for eligibility listed below are satisfied at all times during the Safe Harbour period

Debts incurred (including in the ordinary course of business and 
for the specific purpose of the restructure) must be incurred either 
directly or indirectly in connection with the proposed course of 
action under the restructuring plan All employee entitlements, including superannuation, 

must be paid as and when they fall due

All tax reporting requirements must be complied with

a) The plan for restructuring the company (including all assumptions made) 
b) The explanation why the plan is ‘likely to result in a better outcome’, including reconciliation                                  

to an Estimated Outcome Statement (EOS) 
c) A clear set of steps to implement the plan, together with a timetable of milestones capable
          of measurement 
d) Completion of each step of the plan measured against the applicable milestone, including any 

resulting amendments made to the plan, and confirmation that the amended plan  continues 
to satisfy the ‘reasonably likely to lead to a better outcome’ test
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What are available turnaround solutions?
In Safe Harbour, the turnaround solutions are encompassed in the restructuring plan for the company and typically may include one, two or any 
combination of the following courses of action. What courses of action are selected is dependent on the circumstances of the company, the 
commercial positions of the stakeholders and what resources may be made available to the company:

Divestment of business / non-core assets

Funding of litigation to pursue claims

Replacement of directors/senior management 

Equity injection / dilution of current shareholders

Provision of new debt / restructuring of current debt

Implementation of cost savings

Renegotiation of lease, licence and other key contract terms
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dVT Group’s Safe Harbour process
Typically, on each Safe Harbour assignment, we engage a team of two to three people, comprising one Partner supported by one or two accountants. 
It is a nimble and targeted process. The work is generally undertaken in five steps as follows:

Timing subject to terms of 
Restructuring Plan

Confirm Completion 
of Restructuring Plan

Document achievement 
of completion of the 
Restructuring Plan. 

Determine eligibility 
for Safe Harbour

1 day

Work to determine the 
company’s eligibility for 
Safe Harbour.

The eligibility criteria 
and the courses of 
action have to be 
continually monitored, 
recorded and 
confirmed during the 
implementation of the 
Restructuring Plan. 

The Restructuring Plan is a 
‘living document’ and moves 
subject to economic factors. 
Accordingly, the Restructuring 
Plan may be amended on 
occasions. If the Plan is 
materially changed, then the 
eligibility criteria and ‘better 
outcome’ test may need to be 
re-tested and an updated Safe 
Harbour report issued.

10 days to 
3 weeks

Timing subject to terms of 
Restructuring Plan

Timing subject to terms of 
Restructuring Plan

The provisions of Safe Harbour are founded on 
the company adopting a Restructuring Plan that 
addresses the legislation’s criteria and is 
‘reasonably likely to lead to a ‘better outcome’ 
than appointing an Administrator or Liquidator.  

A Safe Harbour report is drafted explaining why 
the Restructuring Plan is ‘likely to result in a better 
outcome’ (including reconciliation to an 
Estimated Outcome Statement), and confirming 
that the eligibility criteria is satisfied. 

Assess ‘reasonably likely to 
lead to a better outcome’ Implementation of 

Restructuring Plan

Reporting Progress
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Riad Tayeh
M: 0417 774 727
E:  rtayeh@dvtgroup.com.au

Antony Resnick 
M: 0404 468 833
E:  resnick@dvtgroup.com.au

Mark Robinson 
M: 0419 217 732
E:  mrobinson@dvtgroup.com.au

Our offices & Harbour Masters:

Level 2, 151 Macquarie Street, Sydney NSW 2000
Sydney Office

110 Harris Street, Harris Park NSW 2150
Parramatta Office

(02) 9633 3333

www.dvtgroup.com.au


